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Executive Secretary
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Re:  Petition of the Tennessee Small Local Exchange Company Coalition for
Temporary Suspension of 47 U.S.C. § 251(b) and § 251(c) Pursuant to
47 U.S.C. § 251(f) and 47 U.S.C. § 253(b).
Docket No. 99-00613

Dear Mr. Waddell:

Enclosed please find the original and thirteen (13) copies of the Petitioner’s Request to
Defer Hearing until after a Decision in Docket No. 00-00537 and Memorandum in Support.

Thank you for your consideration in this matter. If you have any questions, please do not
hesitate to call me.

Sincerely,

ara L. Swaftord

TLS/ljs
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cc: Richard Collier, Esq. (w/encls.)
Henry M. Walker, Esq. (w/encls.)
Kemal M. Hawa, Esq.(w/encls.)

Mr. Bruce Mottern (w/encls.)
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bc:

Steven E. Watkins (w/encls.)

Desda Passarella Hutchins (w/encls.)
Herb Bivens (w/encls.)

David Espinoza (w/encls.)

Terry Wales (w/encls.)

Susan Smith (w/encls.)

Greg Eubanks (w/encls.)



BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE: ( BT

PETITION OF THE TENNESSEE SMALL LOCAL
EXCHANGE COMPANY COALITION FOR
TEMPORARY SUSPENSION OF 47 U.S.C. §
251(b) AND 251(c) PURSUANT TO 47 U.S.C. §
251(f) AND 47 U.S.C. § 253(b).

DOCKET NO. 99-00613

N N Nt e e’

PETITIONER’S REQUEST TO DEFER HEARING
UNTIL CONCLUSION OF DOCKET NO. 00-00537
AND MEMORANDUM IN SUPPORT

Pursuant to the Pre-Hearing Officer’s direction at the Status Conference held on December
14, 2000, and the Order of the Pre-Hearing Officer entered December 18, 2000, Petitioner, the
Tennessee Small Local Exchange Company Coalition (the “Coalition”), hereby submits this request
that the hearing in this matter be deferred until after the completion of the Universal Service for
Rural Areas - Generic Docket ( “Rural Universal Service docket”), Authority Docket No. 00-00537.

As grounds, the Coalition respectfully submits that the Rural Universal Service docket, which
did not exist at the time the Coalition filed the Petition herein, is now proceeding rapidly to a
conclusion that is likely to resolve some of the issues central to a decision in this docket. The TRA
has recognized in other proceedings the critical importance of the; resolﬁtion of universal service
issues before competition is permitted in rural territories. Rather than make a determination in this
matter when it is unknown what effect universal service funding will have on the extent of the harm
Coalition members will suffer from interconnection with competitors, the Authority has the
opportunity to base its decision on facts that will be determined in the Rural Universal Service
docket. This request is not intended to delay this proceeding but should ultimately assist the TRA

in reaching a more informed decision based on the outcome of the highly relevant determinations



expected in the Rural Universal Service docket. Deferring the hearing will also result in a more
efficient use of TRA resources, will be in the interest of all involved, and will not be prejudicial to
the Intervenors.

Additionally, a more efficient use of the resources of the rural carriers, the Coalition also
submits that, for the same reasons, the request for interconnection made by US LEC to the TDS
TELECOM Companies in Authority Docket No. 00-00026 should likewise be deferred pending the
outcome of the Rural Universal Service docket.

I. The Hearing in this Matter Should Be Deferred until the Conclusion of
the Rural Universal Service Docket.

Among the issues in this proceeding, the effect of the lack of resolution of universal service
funding mechanisms at the state level is right at the core. As fully explained in the Brief in Support
of the Petition, filed August 18, 1999, local exchange carriers such as the members of the Coalition
and their subscribers are subject to significant harm if competition through interconnection is
permitted in the absence of universal service funding mechanisms. See Briefin Support of Petition,
pp- 5-9. Likewise, the testimony of Steven Watkins, filed on behalf of the Coalition, outlines the
critical relationship between universal service funding and the determinations to be made by the
Authority in this docket. See Testimony of Steven Watkins, filed February 15, ZQOO, pp. 16-17;22-
24. Moreover, the Authority itself has recognized in its filings before the Federal Communications
Commission that universal service issues must be resolved before competitive entry occurs to protect
rural carriers and their customers from adverse impacts.

At the time the Coalition filed its Petition in this doéket, no docket was pending before the

Authority to address universal service issues as they relate to rural carriers. Due to this regulatory



uncertainty, the testimony filed by the Coalition could not present a full and definitive evaluation of
the impact of interconnection with competitors. One of the primary unknowns is whether and to
what extent the certain effect of cream-skimming by competitive entrants will be ameliorated by
universal service funding arrangements. Intervenors themselves have attempted to take advantage
of this situation in this docket; their testimony has repeatedly criticized the Coalition’s case as being
insufficiently factual, particularly on the issue of undue economic burden. Seeg, e.g., Testimony of
Don J. Wood, filed March 22, 2000, at pp. 15-20.

Fortunately, several months ago the Authority convened a generic docket to consider
universal service issues for rural carriers. The Authority has moved quickly in its consideration of
that docket. The issues have been framed. All testimony has been submitted. The matter is ready
for submission to the Authority for decision on the merits. Those decisions will have a direct impact
in this case on the issues and the evidence on which the Authority should base its ruling. How a
decision is reached is within the full control of the TRA, which could conceivably expedite the
generic docket if this matter is held in abeyance.

The issues of universal service are critical to this case. The outcome of the Rural Universal
Service docket will affect the analysis in this case under two of the factors listed in 47 U.S.C. §
251(H)(2)(A). First, the adverse economic impact on users of telec\ommﬁnicatiOns services clearly
implicates consideration of unresolved universal service issues, which will be decided in that docket.
Second, the economic burden factor involves universal service funding issues to be decided in that
docket. Because the outcome of these universal service issues will not be known until the Rural

Universal Service docket has been completed, the TRA would have to speculate on the outcome of

that docket to evaluate these required factors in connection with this § 251(f)(2) proceeding.



By deferring the hearing in this case until after the underlying universal service issues are
resolved, the TRA will simplify the issues in this case and will be able ultimately to make a better
informed decision. For instance, if the outcome of the Rural Universal Service docket addresses
universal service funding mechanisms in a way that fails to satisfy legitimate concerns about
competitive interconnection, then the economic burden factor under (f)(2) would favor granting the
Coalition’s Petition. On the other hand, the decisions in the Rural Universal Service docket could
be just the opposite and alleviate competitive interconnection concerns. Either way, the outcome
will likely eliminate some of the regulatory uncertainty that currently surrounds the issues in this
matter.

Support for this request to defer the hearing is also strengthened because the 1996
Telecommunications Act requires a factual finding that the public interest will be served before a
second carrier can be designated as eligible to receive universal service support in an area serviced
by arural LEC. Such a finding will no doubt occur in the Rural Universal Service docket and will
have important effects on the analysis to be undertaken in this matter.

The importance of resolving universal service funding issues before allowing competition
into rural markets in Tennessee has been powerfully stated by the TRA in a brief it filed before the

Federal Communications Commission in In re AVR, L.P. d/b/a Hyperion of Tennessee, L.P., CC

Docket No. 98-92. See Attachment A, Tennessee Regulatory Authority’s Petition for
Reconsideration of Order and Memorandum of Federal Communications Commission of May 27,
1999. As explained in the attached brief, universal service is a “critical factor” under Tennessee’s
Telecommunications Act; and, in like manner, Congress specifically adopted safeguards in the 1996

Telecommunications Act such as universal service mechanisms to protect consumers. Id. at pp. 7-8.



Without universal service funding mechanisms structured to deal with the new competitive market,
1t 1s likely that rural carriers of last resort will lose their larger business customers and will not be
able to continue to offer affordable rates to remaining residential customers. Id. at pp. 5-7, 9-10.
In the words of the TRA, “[i]t is reasonable to conclude that in requiring competitive neutrality,
Congress assumed that the universal service safeguards of Section 254 would be in place to preserve
affordable telephone service.” Id. at p. 7. Because the TRA is on the brink of determining how to
adapt universal service to this new marketplace, it is reasonable to wait for a decision in the Rural
Universal Service docket rather than proceeding to a resolution in this case which will ultimately be
tailored to the resolution of universal service issues.

It should also be noted that this is the first request on the part of the Coalition to postpone
a deadline in this case. The Coalition has been ready and willing to proceed on prior occasions, but
the developments in the Eighth Circuit Court of Appeals and other issues have necessitated
additional time. The Coalition makes this request now because the Rural Universal Service docket
appears to be quickly reaching a conclusion, and deferring this case makes sense given that the TRA
and the parties are actively engaged in that docket and the issues in that docket are directly related
to this case.

Deferring this case will thus conserve TRA resources and l\ead tormore informed decision-
making by removing uncertainty underlying the issues in this case. It will not prejudice the
intervenors, who may benefit from an outcome in the Rural Universal Service docket which aids
their position in this matter. The resources of the small rural carriers will also be conserved as they
are participants in both dockets. Accordingly, to ensure a proper decision is made and to avoid

harmful effects on rural telecommunications users and rural LECs, deferring the hearing in this



matter until after the Rural Universal Service docket is concluded is a reasonable and prudent
measure.

11 If the Hearing in this Matter Is Deferred until after the
Conclusion of the Rural Universal Service Docket, the Hearing as
to US LEC’s Requests for Interconnection with the TDS Telecom
Companies Should Likewise Be Deferred.

The parties previously agreed, and the Pre-Hearing Officer concurred, that a hearing on US
LEC’s request for interconnection with the TDS Telecom Companies under § 251(f)(1) of the Act
should wait until after a decision has been reached in the current docket.! The rationale for this
agreement was that a decision on the Coalition’s Petition could render US LEC’s request moot; and,
thus, it would be a more prudent use of resources to confront the issues in this matter first. Those
circumstances have not changed. Counsel for US LEC, however, has expressed concern that holding
this docket in abeyance pending the outcome of the Rural Universal Service docket would adversely
affect US LEC’s request for interconnection. On the contrary, the TDS Telecom Companies contend
that the reasons necessitating deferral of a hearing in this docket until a decision in the Rural
Universal Service docket equally apply to deferring a decision pertaining to the US LEC request for
interconnection. Further, any additional time should not prejudice US LEC.

Under § 251(f)(1) and § 251(f)(2) of the Telecommunications Act, both the Coalition’s
Petition and US LEC’s request for interconnection require an analysis of the effect of universal
service issues. In fact, § 251()(1) makes specific reference to universal service in two separate
instances. Both proceedings require that, for the TRA to grant either request, there must be a finding

that such a request would not lead to adverse effects on users of telecommunications based on

'"The TDS Telecom Companies do not agree that the interconnection request asserted by US
LEC qualifies as “bona fide” under § 251(f)(1).



principles of universal service and that there not be an undue economic burden imposed on rural
LECs. Accordingly, given the similar legal standards, the reasons that justify deferring this docket
pending resolution of the Rural Universal Service docket are equally applicable to US LEC’s request
for interconnection. The fact that the burden of proof is shouldered by US LEC pursuant to its
interconnection request should not affect the analysis. In both proceedings, the issues of universal
service are critical to the outcome and make the decision extremely difficult if those issues are
unresolved.

Further, given the similarities in legal issues in both proceedings, it would be an inefficient
use of resources by the TRA to consider US LEC’s interconnection request prior to the conclusion
of this docket. It would likewise be an inefficient use of the resources of the TDS Telecom
Companies which are involved in all three proceedings. Such action could also potentially lead to
conflicting opinions. A decision on US LEC’s request that is uninformed by the result of the Rural
Universal Service docket, followed by a later decision on the Coalition’s Petition after the
completion of the Rural Universal Service docket, could easily lead to conflicting conclusions.
Moreover, because the Coalition’s Petition requests a suspension of all interconnection requests, the
TRA would in effect be deciding this request by its decision on US LEC’s request to interconnect.

Of additional importance is the fact that US LEC has n;)t made a bona fide request to
interconnect; and, thus, a hearing is not yet ripe in that matter. See Brief in Opposition to
Consolidation, filed February 25, 2000, pp. 7-8. Additionally, testimony has not been submitted and
discovery has not been conducted in the US LEC docket. It is simply impractical to proceed with
US LEC’s interconnection request prior to addressing the Coalition’s Petition. US LEC should not

be prejudiced by this brief but justifiable extension of time, which the TRA has the power to control



as to how soon a decision is rendered in the Rural Universal Service docket. Further, any alleged
prejudice to US LEC should not be the ultimate concern; its interests must be balanced with the
interests of all residential end users in Tennessee, who would be certain to suffer harm if competition
is allowed before universal service issues are resolved.

HI.  Conclusion.

For the reasons stated, an efficient use of TRA resources and the statutory standards under
§§ 251(£)(1) and (£)(2) mandate deferring both the hearing in this docket and in US LEC’s request
for interconnection with the TDS TELECOM Companies until after conclusion of the Rural
Universal Service docket. This would not prejudice US LEC and would ultimately lead to a more

informed decision by the TRA.

Respectfully submitted, _

Tk

R. Dale Grimes (F6223) N

T. G. Pappas (#2703)

Tara L. Swafford (#17577)

BASS, BERRY & SIMS PLC

315 Deaderick Street, Suite 2700
Nashville, Tennessee 37238-0002
(615) 742-6200 '

Counsel for The Tennessee Small
Local Exchange Company Coalition
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BEFORE THE
FEDERAL COMMUNTCATIONS COMMISSION
WASHINGTON, D.C. 20554

IN THE MATTER OF.

AVR, L.P. d/b/a

Hyperion of Tennmsee, L.P, CC Docket No. 98-92

Annotated § 65-4-201(d) and Tennessee Regulatory
Authority Decision Denying Hyperion’s Application
Requ&sﬁng Authority to Provide Service in Tennessee
Rumal LEC Service Areag

TENNESSEE REGULATORY AUTHORITY’S PETITION FOR

RECONSIDERATION OF ORDER AND MEMORANDUM OF

FEDERAL COMMUNICATIONS COMMISSION OF MAY 27, 1999
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Corporation (“TDS™). In its Order issued on May 27, 1999, the Commission granted
Hyperion’s Petition in part and denied the Pctirio'n n pan, specifically preempting the
enforcement of the TRA's Order of Aprd 9, 1998 and of Tenn.‘Code Ann. § 65-4-201(d).
In rendering its decision, the FCC concluded that

...In denying Hyperion the right to provide competing local exchange
service in the area served by Tennessee Telephone, Tenn. Code Ann. § 65-
4-201(d) and the Tennessee Authority’s Denial Order violate section
253(a). We further conclude that, because these state and local legal
requirements shield the incumbent LEC from competition by other LECG:s,
the requirements are not compedtively neutral, and therefore do not fall
within the reservation of state authority set forth i section 253(b). Finally,
we conclude that because the requirernents violate section 253(a), and do
not fall within the boundaries of section 253(b), we must preemnpt the
enforcement of Tenn. Code Ann. § 65-4-201(d) and the Denial Order, as

directed by section 253(d).

This Petition seeks Reconsideration of the Commission’s dctcrrnir;ation that the
Tennesses Authority’s Order of April 9, 1998_and Tenn. Code Ann. § 65-4-201(d) do not
fall within the protection-of Section 253(b) of the federal Telecormmunications Act of
199s.

In its Order at Paragraph 11, the FCC paraphrases the argument of the Tennessee
Authority as:

Tenn. Code Ann. § 65-4-201(d) falls within sectign 253(b) because the

provision is necessary to preserve and advance universal service and other

public welfare goals,

The Comrmission's restatement of the TRA’s'position avoids the critical elements of the
Tennessee Authority’s opposition to Hyperion's Petition, specifically the concerns the
Authority had over the provision of universal scrvi&é to rural areas in the absence of

eaforcement of Tenn. Code Ann. § 65-4-201(d). The Tennessee Authority expressed

those cancerns as follows:



whose revenues Support  the provision of affordable SErvice to the
Companies’ residenria) Customers. In the Judgment of the TRA, the
universal service objectives in Tennessee woylg not be advanceqd in rura]

(b) STATE REGULATORY AUTHORITY -- No thing in this section shall
affect the ability of a Stare to impose, on a Competitively neutral basis ang
consistent with section 254, requirernents Oecessary to preserve and
advance unjversg] Service, protect the public safety and welfare, ensure the
continued quality of telecommunicationg Services, and safeguard the

Tennessee Jaw expressly provides to Tennessee consurners  certain rights
concerning the quality and affordability of thejr telephone service, Tenn. Code Ann, § 65-
4-123 sets forth this express policy of the state a5 follows:

65-4-123. Declaration of tclccomrﬁunications services policy.,

Supplied. )

[Acts 1995, ¢h. 408, § 1.3



Tesort obligations. The FCC’s preemption of the consurmer safeguards adopted by the

ry

Tennessee Genera] Assermbly in Section 65-4-201(q) Impacts all phases of Tennessee’s

L

In rcfusiqg to acknowledge the applicabﬂify of section 253(b), the FCC specifically
stated, at Paragraph 15, tpat “the lack of competitive newwality renders the Tenn. Code
Ann. § 65-4-201(d) and the Denia] Order (the Authority’s April 9, 1998 Order) ineligible
for the Protection of section 253(b).” The ECC cxplained irg finding in this regard as

follows:

the participants ang potential participants in the market at issue.” Order,
Paragraph 14.

As demonstrated in this petition, Federa] preemption of Tenn, Code Ann. § 65-4-
201(d), without appropriate universal service mechanisms in place, will cause

unreasonabje increase ip rates above current, affordable levels for consumers of



Tennessee’s ruraj telephone providers and place insurmountable burdens on rura) Carriers

that are Clearly not “competitively neutral.”

t0 continue to offer affordable rates to those remaining residentia] customers,'.:.ir"

The incumbent fural telephone carrier ig the only eligible telecornmunicationg
carrier in INany areas of the state, Therefore, under Section 214(e)(4) the incumbent rural
carrier has a carrier of last resort obligation thar a néw entrant does not.' Costs mcurred to
fulfill this obligation are costs unique to the incumbent that a new entrant wig not incur.

Hyperion has never requested certification as an eligible telecomnmunicationg carrier in

5



“a competitively neutral cost mechanism (1) must not give one service
provider an appreciable, incremental cost advanrtage over agother service
provider when competing for a spcciﬁc'subscriber. and (2) must not
disparately affect the ability of Competing service providers to earn a
normal return”

Also, Footnote 55 references anather FCC finding on competitive neutrality:

The carrier of lag: resort obligations imposed on rural telephone Companies in
section 214(e)(4) Imposes significant costs on rural carriers becanse much of their serving
territories are i high cost areas providing potential competitors  with distinctive
- “incrementa] Cost advantages.” In addition, the State’s mechanism to allow carriers to
rebalance rates to reflect the change in market conditions, Tenn. Code .{mn § 65-5-
207(c), is tied to the implememagion of the intrastate universal service fund.;_, Since rural
carriers will not have the Opporiunity to rebalance rates to reflect changing marker

conditions until the ntrastate high-cost fund is established, opening rural markets tg

preemption of Tenn, Code Ann. § 65-4-201(a) will resul: In new entrants, who have no



FCC Order states:

That Tenn. Code Ann. § 65-4-201(d) and the Denial Order are not
competitively neurral suffices of itseif to disqualify these requirements
from the 253(t) exception. Therefore, we need not reach the question
of whether Tenn. Code Ann. § 65-4-201(d) and the Denial Order are
“necessary,” or “consistent with section 254" within the meaning of
section 233(b). We note, however, that, for the reasons we gave in

Preserve  universal service. Moreover, by requiring competitive
neutrality, Congress has already decided, in essence, that outright bans
of competirive eniry are never “necessary” to preserve and advance
universal service within the meaning of section 253(b).

consumer safeguards such as universal service mechanisms to preserve  affordable

telephone service, The Tennessee General Assembly has ddopted similar safeguards in

TCA §65—4-201(d).> It is reasonable to conclude that in requiring competitive neutrality,
Congress assumed that the universal service safeguards of Section 254 would be in place

to preserve affordabje telephone service, § uch is not the case at this point in time.



As the April 9, 1998 Order pomted out, the Tennessee General Assembly stated in
1ts Preamble 1o the legislation at issue in this matt;:r that: “It is in the public interest of
Tennessee consumers 1o Permit competition in the telecomnmunications services market.”
Further, the Generaj Assemnbly stated that “Universally affordable basic telephone service
should be preserved.” Thus, Tenn. Code Ann, § 65-4-201(d) cléa_rly has a dual purpose of
fostering competdon and preserving universal servics. [ Is also clear that federal
lawmakers were concerned about the preservation of universal service when they enacted
the Telecom Act because the language of Section 253(b) places a tremendous burden op
the Act’s enforcer 1o cnsure that universal service is 0Ot OTpaired.

In Tennessee, wniversal service could be substantially impaired if Tenn. Code Ann.
§ 65—4—201(d) 1S not upheld, Hyperion rejects this position of the TRA and argues that:
“Nothing in the legislative history of § 65-4-201(d) Supports the TRA's assem’onslthat the
Tennessee General Assembly enacted the statute due to universa] service concerns.’”’
Hyperion is simply mistaken. In its original comments filed on July 10, 1998, the
Tennessee Autho_lfiry pointed out that the legislative hié-tory of Tennessece’s
Tclccommum'cations Act makes clear that universal servics was a cridcal factor in the
enactment of Tennessee’s Telecommunications Act, of which Tenn. Code Ann. § 65-4-

201(d) is a part,



aS required by Section 254 of the Act. The existing Federa] high cost fungd Was created in
a monopoly environment and is not sufficient tq meet the requirements of Section 254 of

the Act. In the absence of some other mechanism thar woylg mamtain the affordability of

Ann, § 65—4-201(d) Lmpairs the ability of the State of Tennesses 1o fulfll] ics obligation

under Tenn. Code Ann. § 65-4-123 1o asswre that “universal service shall be maintained

appointed Rural Task Force.™® [ Emphasis supplied]. The Commission later extended the

implementation date for non-rural high cost support to January 1, 20007

been implemented, _

Rural telephone companies in Tennessee generally raly on subsidies from a few

large business Customers to maintain affordable rates for all consumers, especially

——



residential consumers, This is plainly demonstrated by TDS's Tennessee Operations.®

BGSiness customers in the areas served by TDS affliates make up only 12 % of the TDS’s
total cus‘tomcf‘baswm&dd%msk local revenues.-

The reliance of ruraj telephone companies on 3 few large business customers has
been articulated by Commissioner Gloria Tristani in a recent speech to New Mexico Stare
Regulatory Issysg Conference. Commissioner Tristan; said:

Actually, it's clear to me that rural telephone companies are different from

large carriers. For instance, in rura] arcas, there are gften Just one or two
businesses that are the principal buyers of telecommunications service, If

of the policy advocated by Commissioner Tristani,
Further, the FCC’s Order is in direct conflict with the Commission’s universal
service order issued subsequent to the preemption order. Qn May 28, 1999, the

Commission  released its Seventh Report l and Order and Thirteenth Order on

' TDs affiliates in Tennessee inciude Tennessee Telephone, Concord Telephone, Tellico Telephone and
Humphreys County Telephone,

> This information is based on the TRA, 3.01 Monthly Surveillance Reports

** Remarks of Commissioner Gloria Triszan; before the New Mexico Siace University Regulatory Issues

Conference, March 8, 1999
10



does not mean, of course, that rae levels in all Staies, or in every
area of every state, must be the same. In particular, as the Joca]
exchange marker becomes more Compeutive, it would be
unreasonable tq €Xpect rate levels not 1o vary to reflect the varying
COSts of serving different areas.  The Joint Board and the
Commission have concluded thar current rate levels are affordable,

behind Tenn, Code Ann. § 65-4-201(d) that the TRA interpreted the Provisions of Section
253 in such a Way as to address itg legitimate concern that competition was not

legislatively intended to Jeopardize universa] service during the period of time that

11
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[II.  The FCC should reconsider its May 27, 1999 Order because it did not fully
consider the unity of purpose behind the Federal Act ang Tenn. Code Ann, §
65-4-201(d).

Statutory schemes with one another rather thap holding one completely
ousted.” 414 U.S. at 127, 94 S.Ct. at 389-39¢, quoting Sitver v. New York
Stock Exchange, 373 1.5, 341, 357, 83 S.Ce. 1246, 1257, 10 L.Ed.24 389
(1963). ) '
The Court further held that a state [aw should be preemipted, “‘only to the extent
necessary to protect the achievement of the aims of the [federal act In question]."” Merrill

Lynch, 414 U.S. at 127, 94 S.Ct. at 390, quoting Silver, 373 U.S. at 361, 83 S.Ct. at

The Sixth Circuit Courr of Appeals has held:

12



conclusion on the preemptive effect of subsection (Jona reading of only a

portion of the Statutory language, instead of reading the language in

context, thus violating Kelly's instruction on statutory interpretation. GTE

Mobinet of Ohio v. johnson, 111 FAq 469,479 (6" Cir. 1997)

The FCC did not consider the purpose behind Tennessee’s telecommunications act
and how it coincides with the purpose behind the federal telecommunicadons act of 1996.
Such a consideratign would have clearly demonstrated to the Commission that the TRA's
enforcement of Tenn. Code Ang. § 65-4-201(d) is “compctirively neurral,” “consistant
with Section 254,” angd “necessary to preserve and advance universal service, protect the
public safety and welfare, epsure the condniued quality of telecommunicatiops services,
and safeguard the rights of consumers. .
IV.  CONCLUSION

While 47 U.S.C. Section 253(a) prohibits certain scate legislation that restricts a
Competing local exchange carrier from providing intrastate telecommunicarions services,
Section 253(b) makes clear that Section 253(a)’s limitations do not apply in every
instance. .In it’s Order of April 9, 1998, the TRA found that the requirements under Tepr.
Code Ann. § 65-4-201(d) were necessary to preserve univcgsal service, protect the public
safety and wclfarc; ensure the continued Quality of telecommunications services, and
safeguard the rights of consumers, Furfhcr, in determining that such statutory

requirements are competitively neutral and conststent with section 254, the TRA's order

falls within the Pprotective scope of Section 253(b).

[3



For the foregoing reasons, the TRA urges the Commission to reconsider

reverse its Order of May 27, 1999,

Respectfully submitzed,

J Freherd A0,

?éichard Collier, General Counsel
ennessec Regulatory Autharity

460 James Robertson Pkwy.

Nashville, TN 37243-0505

(615) 741-2904 (Phone)

(615) 741-5015 (Fax}

(X0
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Policy and pro 8ram Planning Division
Commion Carrier Bugreay

1919 M Street, N.W., Room 544
Washington, D.C. 20554

Val Sanford, Esq,
Guller, Sanford, Robinson &

Martin, PLLC
230 Fourth Avenue, North, 3rd Floor
P.O. Box 198888
Nashville, ™N 37219-8888

Ms. Kathy M. Harriman
General Manager

AVR, L.P. d/b/a Hyperion of Temn., L P,

2001 Hayes Street
Nashville, TN 37203

K. David Waddell, Esq.
Executive Secretary

Tennessee Regulatory Authority
460 James Rg bertson Pkwy
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